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WATER does not respect any bound-
ary. Most of the larger rivers in India
meander through the administrative
boundaries of the Indian federal sys-
tem. Sometimes a river itself is the
boundary: the Indravati forms the
boundary between Maharashtra and
Chhattisgarh for a part of its flow.
Often rivers mark metaphorical boun-
daries as well: the Ganga is the vehicle
to the heavens whereas the Vaitarani
marks the crossing fromthis world of
mortals to aninfernal one. Therefore,
in a fundamental sense, all rivers are
transboundary.

But for our somewhat mundane
discussion, it's the wayward rivers
that do not obey the diktats of human
cartographic exercises that end up
being marked and categorized as
transboundary. For our purpose, we
focus on rivers that arise in one pro-
vince of India but end up in another.
All of the longer and major rivers in
India are transboundary rivers: the
Mahanadi originates in Amarkantak
in Chhattisgarh and crosses over into
Orissa before finding its way to the
Bay of Bengal; the Chambal rises
near Mhow in Madhya Pradesh before
meandering for more than 900 kilo-
metres tothe Yamuna in Uttar Pradesh.
after having acquired the formidable
reputation as ariver of the badlands.

The Chambal is atelling exam-
ple of ariver. a large one with a length
of around 964 km, that complicates
the ways in which rivers in India are
clubbed together and categorized. It
arises in the central highlands and

drains into the Yamuna which nself

drains into the Ganga. thus forming
partof alarger Gangetic river system.
Butitis difficulitolocate it withinthe

four-fold categorization of rivers of

india into Himalayan, perinsular,
inland and smalt coastal rivers flow-
ing intothe Arabian Sea.

The Ganga. Yamuna, Son,
Gandak. Brahamapuira, Lohit and
Teesta are exumples of Himalayan
rivers. A large part of the water that
Himalayan rivers receive s from the
snowmelt during summer and there-
fore perennial in nature. Most of the
farger rivers in peninsular India are
east flowing, apart from a few excep-
vons such as the Narmada and Tapn
that drain into the Arabtan Sea. The
important east flowing vers of penin-
sular India are the Subernarekha.
Mahanadi. Brahmani. Godavari. K-
shny, Cauvery and Pennar.

The Western Ghats form an
important watershed ior the southern
part of the country. Apart from many
ofthe east flowing dversthatnse here,
many small and fast flowing rivers
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suchas the Zuari. Mandovi. Netravati
and Perivar vriginate in the ghats and
after Flowing tast over a short dis-
tance, drain into the Araban Sea.
Most of the other rivers m India are
transhoundary. he ita large river such
as the Ganges or a relatively smaller
one as the Penoer. Rivers such as the
Crhaggar and Lunm do not {ind an out-
fet into the sea and lose their way in
the desert wastes of Rajasthan and
Crujarat.

Iu: trunshoundary rivers have sig-
nificantimplicatiens for water usage
and policymaking, especially because
while India has around 16% of the
populationand 2.45% of the Jand area
ol the world, it has only 4% ol its
wiler resources. In gross national
terms the availability of water iscom-
Tortitble. But this situation can easily
change with increased demand due
to changing patterns of cconomic
geowth and urbamization. Further,
there 1s a lurge variation i terms of
both spatial and temporal aspects.
Spatially speaking with respect to
witer. the northern and eastern parts
of the country are better endowed as
compared to the westernt and south-
ern. The fess endowed regions with
respect to waterare located inarid parts
in the states of Rajasthan, Gujarat,
Muharashira, Karmataka. Andhra Pra-
desh and Tamil Nadu that he in one
ram shadow region or the other.!
India has a monsoonal climate
and the average annual rainfall iy
LA70 . It varies from less than 150
mm/vearin northwestern Rajasthan to
maore than 10000 mm/year of rainfall
n Meghalay i A large partof the coun-
try. frowever, receives ruin tor only
10U hewrs i e vear. Maore than halt of
the precipitation isrecetved inraintall
of less than about 20 hours.” There-
I Ramaswamy Ivers Waters Perspectives,
Dosives, Concerna, Sage Publications, New
Prelhi, Thousant Ouksand London, 2003,
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fore, the storing and subsequentusage
ot water is of utmost importance. [t is
this imperative to store water that
creates potential for conflicts over
transboundary rivers,

AH rivers which flow across inter-
nationaland inter-state boundaries are
4 source of potential contlict. Fortu-
naitely. the expertence around sharing
of both international and inter-state
transhoundary river waters 1s not
all that grim. The Indus Water Treaty
between India and Pakistan that
emerged out of a process of mediation
facilitated by the World Bank is an
important example of a working and
successful” resolution of disputes
surrounding an international trans-
boundary river. The treaty which
awarded nearly 80% of the water of
the river system 1o Pakistan and
20% to India hus survived three wars
between the two countries. It canthus
be safely described as a good exam-
ple of successful transhoundary
water sharing in a politically volatile
region.

The dispute between India and
Bangludesh over the Ganges. espe-
cially the one surrounding the Furakka
barrage. was addressed with the sign-
g of u 30 year water sharing treaty
in 1996, This was an important step
towards tiguring out mechanisms for
sharing the warters of other transboun-
darv rivers between the twocountries
on a mutually acceptuble basis.* And
while wensiens continue o episodi-
cally ftare up.they have neverreached
the levelofcontlict.

Examplesof successful dispute
resolution of river waters related to
Indiacanbe eited notonty inthe case

2oAnd Agarwal. Sumita Narain and Seabani
Sen teds, The Swte of ndia s Environment:
The Civizen s Fiftl Reperr. Contre for Scienee
and Enviranment. New Deihi, 1999,

3N Shantha Moeban. "Locating Transboun-
dary Water Sharing i India”. in N Shantha
Mohun. Sailen Routray and N, Shashikumar

of international rivers but with respect
to infer-state transhoundary rivers as
well. Thesc include rivers such as the
Damodar, Gandak and Subamarekha.
Especially important is the example of
acomplex mutti-basin and multipur-
pose project such as Parambikulam-
Aliyar, where ajoint water regulation
board was established with members
from the riparian states. However, it
must he admitted that despite some
examples of successful and mutually
beneficial water sharing, the potential
for conflict remuins.” Rivers such
as the Yamuna, Krishna und Cauvery
have, forinstance, beenbitterly fought
over.

Im Yamuna is the largest tributary
of the Ganga and an importan source
of water for irigation and urban use
in northern India. It drains the North
Indian states of Uttar Pradesh. Hima-
cha! Pradesh. Harvana, Rajasthan and
Delhi. The total presentclaims on the
river add up to more than twice the
total water available. In 1954, the
waters of the rivers were shared bet-
ween the states of Uttar Pradesh and
undivided Punjub. Uttar Pradesh con-
trols the castern Yamnunacanal whereas
Haryana, as asuccessor state of undi-
vided Punjab. controls the western
Yamuna canal.

With increasing demand from
the growing and urbanizing state of
Dethi. this arrangement soon faced
conflicts between Delhi. Haryana and
Uttar Pradesh onsharing the waters of
the Yamuna. especially during the lcan
sunnner months. Matters have often
landed up in the courts. including the
Supreme Court of India, through the
public interest litigation route. With

sater demand continuing to grow in
the hasin states, especially in Delhi,

tedsy. River Water Sharing: Trunsboundary
Conflictand Cooperation in India. Routledge.
Nuew Delhi, 2010, pp. 3-22.
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the conflicts surrounding Yamuna
waters see no signs of abating.*

In peninsular India. the Krishna
has seen disputes over its waters as
well. The second longest river in
peninsular India, the Knishna drains
the states of Maharashira, Karnataka
and Andhra Pradesh. Alter the reor-
ganization of the states on a linguis-
tic basis in the 1950s. the 25 year
agreement on the Krishna waters
signed in 195! between Bombay.
Hyderabad, Mysore and Madras states
began to be gquestioned. The Krishna
Dispute Tribunal headed by Justice
Bachawat gave iisaward in 1976 with
the states being asked to utilize their
respective allocations by the year
2000. This in turn fuelled a frantic a
race for utilization of waterof the river
between the various claimants.

A growing demand and attendant
contlicts surrounding the river are
exemplified in the problems between
Andhra Pradesh and Karnaraka over
the Almatti dam in Karnataka. Any
artempt by Karnataka to raise the
height of the dam from its original
height of 519 metres to 524.25 metres
would have reduced the capacity of
the Nagarjunasagarand Srisailam pro-
jects in Andhra Pradesh pushing the
two states on a path of confrontation.
But when Maharashtra. the upper ripa-
rian, tried to develop its water alloca-
tion. both Kamnataka and Andhra joined
hands to oppose such a move. We thus
witness acomplicated process of coop-
eration and confrontation depending
upon contingent self-interest of the
different parties. The concerned states
routinely complain to the central gov-
ernment regarding waterusage by other
states, setting the stage for central
mediation. With increasing inlensity

3. A Swain. Strugele Aeainst the State:
Social Nerwork and Prorest Mokbilization in
India. Ashgate. Farnhan and Burlington.
0.

of resource utilization. such conflicts
can only escalate as the Krishnariver
basin is one of the most over-utilized
river basinsin peninsular India.®

The Cauveryinpemnsular fndia
too has been a site of cooperation
and conflictovera period of time. The
regions of present day Tamil Nadu
were the first movers in using the
water of the river. In the era betore
the growth of modern dam-building
technologies. the Cauvery was not
dammed and its waters were only
sparingly used in the upland areas of
present day Karnataka. Attempts in
the latter half of the 19th century by
the then Mysore princely state to dam
anduse the waters of Cauvery river led
to protests by the Mudrus Presidency
and the beginning of negotiations bet-
ween the two, eventually resulting in
a treaty signed by the two relevant
governmentsin 1892, Thisagreement,
after placing on record the projects
already 1aken up, stipulated that the
Government of Mysore would not
initiate any new projects und maintain
the status quo.

SO when Mysore proposed the con-
struction of the Krishnaraja Sugar
dam onthe Cauvery. the Madras gov-
cenment challenged the decision of
the arbitration committee, under the
agreement of 1892, On receiving an
adverse judgment from the commit-
tee, the Government of Madras took
the matier to the Secretary of State
in 1919 and managed a favourable
response. Soon thercafter, negotiations
started between the two governments
and a 5 year agreemeinit was reached
in 1924_allowing tor the construction
of the Krishnaraja Sagar dam in the
then Mysorestate and the Metturdam
in Madras Presidency. lalso provided
a framework for the development of
irrigationin the Cauvery basin.

6. hid.

Thisagreement was not rencwed
in 1974, at the end of its 50 vear
period. This 30 year period saw the
intensification of irrigation develap-
ment 1n both Karnataka and Tamil
Nadu, the successor states of the
princely state of Mysore und the
Madras Presidency respectivelv.
Increasing intensity of water use,
especially for irrigation. jed to con-
tlicts. Tamil Nadu. that had enjoved
the firstmover advantage with respect
toirrigation development. now com-
plained about the increasing use of
water by Karnataka. the upper ripur-
ian. Tanul Nadu demanded the setting
up of a tnbunal for resolution of these
disputes and sharing Cauvery waters.
The Cauvery Water Disputes Tribunal
wis established in 1990 und gave its
awards in 207, unfortunately satisfy-
ing neither side.”

Tw history of inter-state trunshoun-
dary river water sharing in India is
thus characterized by both coopera-
tion and conflict. Water conflicts are
of many types depending upon the
nature of the contesting parties and
contestatton involved. The issues
pertaining to resolution of contlicts
surrounding transhoundary rivers are
made especially complex because of
a lack of adequate legal and instiw-
tional mechanisnis. Take for instance
imigation, which as a sector consumes
more than 80% of all avaidable water
in the country: it is hsted under the
state listin the Indian Constitution.
Entry 17 in the state fist in the
Constitution of India is important in
this regard. 1t is subject w0 the provi-
sions of entry 56 of the Union list
which enables the central government
to fegishate on inter-state transboun-
7.8, Setaar. Kaveriin its Historical Setting”,
in N Shasha Mohuan, Salen Routray and
N Shashibkowmar cedsy River Water Sharme:

Transbowndary Conflicr and Cooperation o
fdie, Rowtledge. New DPelin, 2010, pp.w9-107.
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dary rivers. But entry 56 of the Unton
listis much underused. Article 262 of
the Constitution provides a role for
the Centre in adjudicating conflicts
surrounding inter-state transboundary
rivers. The Inter-State Water Disputes
(ISWDt Act 1956 has been promul-
gated under article 262. This act pro-
vides for the formation of tribunals for
settling suchdisputes.”

ACC()rding to the provisions of the
ISWD Act. a state government can
approach the central government to
set up a tribunal for adjudication of
the dispute. The tribunal is headed by
4 chairperson with two other mem-
bers, all three nominated by the Chief
Justice of India. At the time of nomi-
nation, the chairperson and members
have to be judges of the Supreme
Court. The tribunal is empowered to
appoint assessors to aid in investiga-
tion and provide advice in the pro-
ceedings. The act mandates that the
award of the tribunal is to be published
and that its dectsion is final and bind-
ing on the parties to the dispute.

The iribunals set up for setiling
the disputes surrounding the Krishna,
Godavart and Narmada rivers are
perceived to have been successful.
Nevertheless, their efficacy to settle
inter-state transboundary rivers is
increasingly coming under question,
There have been substantial problems
surrounding the tribunals set up to
settle the disputes surrounding the
wilerof Ruvi-Beas and Cauvery. The
awirds of both the tribunals failed to
resolve the disputes and have led to
greater bouts of mtense politicking
cven though the tribunal’s award
now has the status of a decree of the
Supreme Court of India by virtue of
recentamendments tothe ISWD Act.

One problemisthat the tnibunals
take time to reach a final settlement.

8. N. Shantha Mohan, 2010, opcit,
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Though the amended Actof 2002 man-
dates a time limit ot six years, itstillis
a long period of ime. In this context,
mention must be made of several non-
official civil society efforts to address
the issue of river water sharing. The
Madras Institute of Development
Studies (MIDS), Chennai, initiated a
process of creating a platform tofacili-
tate dialogue between the farmers of
Karnataka and Tamil Nadu in the
Cauvery basin. Through the process
of dialogue. farmers are developing a
better understanding of each others
problems and needs and thus reducing
the potential for conflict.®

We now list some ways to help
address issues of transboundary water
conflicts. The first path 1s of an insti-
lutional nature. We suggest that a
combination of existing institutions,
such as the inter-state council, and the
creation of new institutions such as
river basinorganizations, can gosome
distance in resolving water conflicts.
We also need to use some new tools
or old tools differently, to creatively
deal with conflicts. In this regard. we
look at mediation and an alternative
approach to scenario building as two
possible ways.

Article 263 of the Indian Consti-
tutionenvisagesestablishing an Inter-
State Council (ISC) with the mandate
of enquiring into and advising upon
disputes arising between the various
states of India. to investigate subjects
of common 1nterest amongst the
states. and to make recommendations
upon such subjects for the better
coordination of policy and action. The
Inter-State Council was finally estab-
lished by presidential order on 28 May
1990 as a recommendatory body to
fulfil the already mentioned constitu-
tional mandate.

The council comprises of the
prime minister of India: chief minis-
ters of all states: chiet ministers of

union territories; administrators of
union territories; six ministers of cabi-
net rank in the nnion council of min-
1sters and permanent invitees. Any
matter in the Upion list, Concurrent
Hstor the state list of the Constitution
of India in respect of which there
exists a common interest as referred
toin clause {a) of paragraph iv of the
said order or a need for better coordi-
nation as referred toin clause (M) of the
paragraph can be considered.

The council provides a forum for
discussion on complex public policy
and governance issues having a bear-
ing oncentre-state relations or with an
inter-state dimensions. Because the
councilis aconstitutionally mandated
body. and has now built a wealth of
experience in dealing with matters
that are of common interest to states,
it can play a useful role in facilitating
dialogue and discussion towards
resolving conflicts.!”

There is a4 need to look at arbitra-
tron and negotiation as methods of
conflict resolution. One institutional
arrangement that can be used to faci-
litate negotiation surrounding inter-
state transboundary riversisthe River
Basin Organization (RBO). RBOs
can be set up under the River Boards
Actof 1956 (RBA), legislated under
article 56 of the Union list. These are
empowered to regulate and develop
inter-state rivers and theirbasins. The
board must comprise of members
with expertise in fields suchas irriga-
tion, water and soil conservation and
finance.

But so fat river boards have not
been established in the country under
the provisions of this act, in part

9. Ibid.

10. Ramaswamy Iver. "inter-State Water
Disputes Act 1956 Difficulties and Solu-
tions’, Economic and Political Weeklv 37(28).
2907-2910, 2002: and N. Shantha Mohan,
2010.0pcit.



because state governments fear that
they will intrude upon their authority
and power.“ However, given the era
of coalition politics. and an increased
self-confidence of the states, there is
need to take a fresh Jook at the possi-
bility of setting up RBOs.

Till date seven tribunals have
been established to deal with disputes
surrounding the water of inter-state
transboundary rivers. But they have
notalways helped resolve the disputes
in a satisfactory manner. These tribu-
nals depend upon the legal principle
of arbitration. The awards of these tii-
bunals, although supposedly final and
binding, have been challenged in the
courts. The judicial process is essen-
tially an adversarial process and dam-
ages the relationship between the
disputants,

In contrast, mediation 15 a process
that employs a neutral person or per-
sonsto facilitate negotiations between
the disputing parties so as to arrive
at a mutually acceptable solution.
Mediators should not have any direct
interest in the conflict as they both
control the process of mediation and
its outcome. In actuality. it is the par-
ties or disputants in whom the real
power is vested. Mediation ts a flex-
ible and informal process and draws
upon the multidisciplinary perspec-
tives of the mediators,

In the South Asian context, the
World Bank played the role of media-
tor between India and Pakistan, which
resulted in a successful resolution of
the conflicts surrounding the rivers of
the Indus basin. In the Zambezi river
dispute involving eleven countries,
the Vatican mediated an agreement
to use and manage the river waters
jointly.!? Thus, there is great merit in
the proposal to deploy mediation as a
1. Ramaswamy Iyer, Towaurds Water Wisdom;

Limits, Justice, Hurmony. Sage Publications,
New Delhi, 2(5)7.

tool for contlict resolution and partici-
patory management.

The way scenario building in the
water sector usually takes place. it is
reduced ta a ‘technical” woo! for pre-
diction. Scenario building, however,
is not a tool for projection and need
not be used as one. Itisessentially an
imaginative exercise involving politi-
cal and social choices; as much a tool
for action as it is of thought. While
vndertaking an exercise in scenario
building, one needs to take into
account the physical qualities of wa-
ter as a resource. Generally. in exer-
cises of scenario building surrounding
water, the current patterns of con-
sumption are taken as a given, based
on which various demand projections
for future points of time are generated.
Thus, this exercise 1s a projection of
current patterns of demands into the
future.

We argue that there is a need to
look at scenario building completely
differently. We need to hypothetically
freeze the total uvailable water, or the
quantumat current levels of total con-
sumption, foragivenregion orunitof
analysis and build scenarios of alter-
native usage patterns. Instead of try-
ing to predict the total quantum of
water demand at a future date given
certatn conditions, one must plan asif
water and 1ts characteristics as a life-
giving resource matter. This will nec-
essarily be a non-technocratic and
democratic exercise, since the simu-

12. Geeta Devi. Legal Framework for Reso-
lution of Water Disputes. Paper presented
at The National Consultation on Water Con-
flicts in India: The State. the People and
the Fuoture, 15-16 March 2010, NIAS.
Bangalore,

13, Sailen Routray. Water Conflicts and
Scenario Building in Orissa: An Alerna-
tive Approach. Orissa Environmental Con-
gress, 22-24 December 2010, Regional
Museum of Natural History. Bhubaneswar.
Orissa. India.

lation depends on the soctal choices
that we might want to make i water
availability and/or consumption were
10 be frozen at some arbitrary point in
the present. Such anexercise willalso
help unravel the assumptions we
make while making projections, as
alsohelpusradically interrogate theo-
ries of nisk society by positing sce-
narios as “designs’.!*

Water 1$ increasingly an important
site of contestation herween states in
India because of the rapid pace of eco-
nomic growth, growing populations
andincreasing urbanization. The grow-
ing importance of forging coalition
governments ai the national level and
the related assertion of regional iden-
tities add to the intractabibity of the
problems. More often than not. such
issues arise as a result of a focus
on demand-side management. Many
scholars have argued that supply-side
management might be one way of
dealing with such issues, While there
is merit in this argument. we need to
undertake institutional innovations as
well.

The suggestion for setting up
RBOsand providing a greaterrole for
the inter-state council in dealing with
inter-state transboundary rivers needs
to be seen in this regard. Given the
changing political dynamics n the
country, it should not be difticult to
convince the states that the relation-
ship between state governments and
the Centre need not be a zera-sum
game. An increasing role for central
institutions in dealing with issues
emerging out of sharing the waters of
transboundary rivers does not neces-
sarily mean 2 whittling down of the
powers of the states. Second. one
needs to creatively use existing tools
{suchasmediation and scenario build-
ing exercises} for managing water
resources of tnter-state rivers more
etfectively and democratically.
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